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Title 40—Protection of the 
Environment 


CHAPTER I—ENVIRONMENTAL 
PROTECTION AGENCY 


SUBCHAPTER B—GRANTS AND OTHER 
FEDERAL ASSISTANCE 


(FRL 956-5] 


PART 35—STATE AND LOCAL 
ASSISTANCE 


Amendments to Interim Grant Regu- 
lations to Implement the Resource 
Conservation and Recovery Act of 
1976 


AGENCY: Environmental Protection 
Agency. 


ACTION: Interim regulations; amend- 
ments. 


SUMMARY: These regulations are 
amendments to Part 35, State and 
Local Assistance, of the current Envi- 
ronmental Protection Agency regula- 
tion governing Federal assistance 
under the Solid Waste Disposal Act, as 
amended by the Resource Conserva- 
tion and Recovery Act of 1976 (Pub. L. 
94-580). Part 35 is amended to supple- 
ment regulations governing State haz- 
ardous waste management program 
support grants under section 3011 of 
the Act. Interim regulations imple- 
menting hazardous waste and other 
grant programs under the Act were 
. published on October 20, 1977 (42 FR 
56050). No specific allocation formula 
for hazardous waste funds was includ- 
ed. EPA specified that limited imple- 
mentation of the hazardous wastes 
provisions of the Act would occur 
during fiscal year 1978 through fund- 
ing of hazardous waste work elements 
of the State solid waste management 
program. EPA also specified that sup- 
plemental regulations would be issued 
for the hazardous wastes program. 
This publication contains those regu- 
lations. 


DATES: These regulations are effec- 
tive September 25, 1978. Comments re- 
ceived on or before November 24, 1978, 
will be considered in the development 
of final regulations. 


ADDRESS: Comments on these regu- 
lations should be addressed to the 
Deputy Assistant Administrator for 
Solid Waste (WH-562), Attention: 
Docket No. 3011, U.S. Environmental 
Protection Agency, Washington, D.C. 
20460. The official record for this rule- 
making is located in Room 2111D, U.S. 
Environmental Protection Agency, 401 
M Street SW., Washington, D.C. 
20460, and is available for viewing 


RULES AND REGULATIONS 


from 9 a.m. to 4 p.m., Monday through 
Friday, excluding holidays. 


FOR FURTHER INFORMATION 
CONTACT: 


Dan Derkics, Hazardous Waste Man- 
agement Division, Office of Solid 
Waste (WH-565), U.S. Environmen- 
tal Protection Agency, Washington, 
D.C. 20460, telephone 202-755-9190. 


SUPPLEMENTARY INFORMATION: 
On October 21, 1976, the President 
signed the Resource Conservation and 
Recovery Act of 1976 (Pub. L. 94-580), 
which amended the Solid Waste Dis- 
posal Act (Pub. L. 89-272). Section 
3011(a) of the Act authorizes grants to 
the States for the purpose of assisting 
States in the development and imple- 
mentation of authorized State hazard- 
ous waste management programs. 
(Guidelines for such State programs, 
under section 3006 of the Act, appear 
in 40 CFR Part 250, Subpart F.) Sec- 
tion 3011(b) of the Act directs the Ad- 
ministrator of EPA to allocate funds 
among the States based on: (1) The 
extent to which hazardous waste is 
generated, transported, treated, 
stored, and disposed within the States; 
(2) the extent of exposure of human 
beings and the environment within 
the States to hazardous wastes; and 
(3) any other factors the Administra- 
tor deems appropriate. 

A paper describing issues in the de- 
velopment of State hazardous waste 
management program grant regula- 
tions was circulated for comment to all 
States and many environmental and 
other public interest groups. All com- 
ments received were reviewed and con- 
sidered in the drafting of these 
amendments. The draft amendments 
were then circulated for comment in 
accordance with the Office of Manage- 
ment and Budget (OMB) Circular A- 
85 review requirements and also were 
circulated again among the States. 
The comment period closed July 2, 
1978. The comments received on the 
draft were reviewed and considered in 
redrafting. EPA’s response to several 
recurring substantial comments, and 
discussions of certain program deci- 
sions, are set forth below. 


ALLOCATION FORMULA 


In determining the distribution of 
funds, section 30i1(b) requires that 
the extent of generation of hazardous 
wastes within each State be taken into 
account in allocating funds to State 
hazardous waste management pro- 
grams. The definition of “hazardous 
waste” which EPA is required to devel- 
op under section 3001 of the Act is not 
completed. 

However, the quantities of potential- 
ly hazardous wastes generated within 
the States are available from a series 
of industry studies by EPA’s Office of 
Solid Waste. The maximum number of 


potential generators of hazardous 
wastes within the States was also 
available from a separate study in sup- 
port of the notification activities re- 
quired under section 3010(a) of the 
Act. The majority of commenters 
agreed that both the quantities of haz- 
ardous waste generated and the 
number of generators of such waste 
should be used as indicators of the 
extent of generation of hazardous 
wastes in each State, and the regula- 
tions reflect this consensus. 

Section 3011(b) also requires EPA to 
consider the extent of transportation, 
storage, treatment, and disposal of 
hazardous waste within the State. 
However, no definitive information on 
these activities within all States is 
available at this time. To some extent, 
the land area of the State, number of 
hazardous waste generators, and quan- 
tities of hazardous waste generated in- 
directly reflect the problems of trans- 
portation, storage, treatment, and dis- 
posal of such wastes. Detailed data 
will become available upon the imple- 
mentation of: (1) The required notifi- 
cation of potentially affected persons 
(section 3010(a) of the Act), (2) the fa- 
cility permit process (section 3005), 
and (3) the use of the transportation 
manifest system (section 3002). Until 
these data become available, transpor- 
tation, storage, treatment and disposal 
cannot be addressed more definitively. 

The extent of exposure of human 
beings and the environment within 
the States is another element which 
the Act requires EPA to consider in al- 
locating funds. Population data was 
chosen as the most meaningful, cur- 
rently available indicator of the extent 
of exposure of human beings. The re- 
vised 1976 Census Bureau estimates of 
the population of States was used as 
the most recent information available 
for both: (1) The continental United 
States, Alaska, Hawaii, and (2) outly- 
ing areas. Land area of the State is 
also included, since it is considered to 
be related to this element. (Land area 
statistics are available in the Bureau 
of Census Area Measurement Re- 
ports.) No other nationally applicable 
and readily available indicator of 
extent of exposure of the environment 
could be identified or defined at this 
time. — 

No need was indentified to establish 
allocation factors other than those ex- 
plicitly identified in section 3011(b) of 
the Act. While a few commenters sug- 
gested additional factors, a concensus 
on their applicability or use could not 
be reached. . 


THE INTERIM FORMULA 


The allocation formula in the inter- 
im regulations was unanimously ap- 
proved by more than 20 State repre- 
sentatives of the National Governor’s 
Association. The formula currently ex- 
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cludes mining activities from .consider- 
ation in the allocation formula, since 
regulation of these wastes has been 
postponed pending completion of the 
special mining study mandated by sec- 
tion 8002(f) of the Act. During fiscal 
years 1979 and 1980, data received as a 
result of operating hazardous waste 
management programs will be com- 
piled, evaluated, and may be used with 
other studies to establish a new allot- 
ment mechanism applicable to future 
fiscal years. 


TRANSITION 


The amendments delete several pro- 
visions which reference the grantee’s 
responsibility in fiscal year 1978 for 
“movement toward the development 
of a hazardous waste program.” While 
the grantee’s responsibilities for fiscal 
year 1979 and subsequent years are 
made more specific by these amend- 
ments, the grantee is not relieved of 
any obligation identified in its fiscal 
year 1978 grant agreement for hazard- 
ous waste outputs, except as set forth 
in a grant amendment developed in ac- 
cordance with this chapter. 


PRoGRAM DECISIONS 


Funds alloted under section 3011 of 
the Act are to be applied to the devel- 
opment and implementation of au- 
thorized State hazardous waste pro- 
grams (i.e., State programs which will 
meet the substantive and procedural 
requirements of section 3006 (b) or (c) 
of the Act). “Development” may in- 
clude activities conducted by the State 
before full authorization under sec- 
tions 3006(b), including limited inter- 
im authorization activities under sec- 
tion 3010(a) of the Act. However, it is 
EPA’s policy that: (1) States will not 
be eligible for funding for partial au- 
thorization under 40 CFR 250.72(b) 
during the 2-year period in which in- 
terim authorization programs under 
40 CFR 250.73 may be conducted, and 
(2) hazardous waste management fa- 
cility site planning will not be funded 
under section 3011, but will be funded 
as an element of the solid waste work 
program development. 

During the interim authorization 
period, many States will be developing 
new programs (or expanding existing 
ones) to meet the requirements of full 
authorization under section 3006(b) of 
the Act. The interim authorization 
period provides States with programs 
at differing stages of development an 
opportunity to upgrade to a nationally 
uniform level. 

EPA’s philosophy is consistent with 
congressional intent to maximize the 
participation of States in the hazard- 
ous waste regulatory program. Fur- 
thermore, it is recognized that these 
new programs can be resource-inten- 
sive at the outset and that adequate 
funding may be difficult to obtain. 
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Therefore, in order to appropriately 
foster the development of these new 
programs and the expansion of exist- 
ing programs, these grant regulations 
have been written so as to allow a Fed- 
eral contribution of up to 100 percent 
of the costs of such developmental ac- 
tivities, while limiting the Federal 
share of funding of all other activities 
to the conventional level of up to 75 
percent (see sec. 35.714(b)). 

Because EPA is required to carry out 
a Federal hazardous waste manage- 
ment program in any State which de- 
clines or is not granted authorization 
under section 3006 of the Act, provi- 
sions have been made in these grant 
regulations (see § 35.710(c)(2)) to allow 
the Administrator the alternative of 
administratively transferring unused 
section 3011 State grant funds for 
EPA’s use in meeting the cost of the 
required Federal program’s contrac- 
tual implementation under the gener- 
al authorization provisions of section 
2006 of the Act. It is EPA’s current in- 
tention that funds transferred in this 
manner will be used within the State 
to which they have been allotted, and 
that the Administrator will not exer- 
cise this alternative in fiscal year 1979. 

These grant regulations also require 
that States demonstrate their interest 
by providing a letter of intent to seek 
authorization (see § 35.738-4) and by 
maintaining their past level of contri- 
butions (see § 35.738-2(b)), inasmuch 
as the Federal share is meant to sup- 
plement existing State funds (see 
§ 35.738-3). 

In these and other regulations cur- 
rently under review and revision, EPA 
is including the concept of a State/ 
EPA Agreement. The Agreement will 
provide a way for EPA Regional Ad- 
ministrators and States to coordinate 
and, to the maximum extent feasible, 
integrate a variety of programs under 
the Clean Water Act, the Resource 
Conservation and Recovery Act, the 
Safe Drinking Water Act and, poten- 
tially, other laws administered by 
EPA. Since tife regulations in § 35.760- 
744 govern only that portion of the 
State/EPA Agreement relating to solid 
and hazardous waste management pro- 
gram support grants, other programs 
included in the State/EPA Agreement 
will be governed by the applicable pro- 
visions found elsewhere in this chap- 
ter. (For an example of State/EPA 
Agreement provisions, the reader is re- 
ferred to proposed regulations govern- 
ing grants for water quality manage- 
ment planning and implementation, 
published in the September 12, 1978 
FEDERAL REGISTER, On pages 40742- 
40757.) Guidance will be issued by 
EPA concerning development and con- 
tent of the State/EPA Agreement. In 
particular, comments and suggestions 
are requested on the content and im- 
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plementation of the State/EPA Agree- 
ment. 


EFFECTIVE DATE 


Delay in the effective date of these 
regulations would be contrary to the 
public interest, since fiscal year 1979 
grants must be processed immediately 
to allow timely initiation of State pro- 
grams. Therefore, these regulations 
are effective September 25, 1978. 


Dated: September 15, 1978. 


Dovuc tas M. COosTLE, 
Administrator. 


40 CFR Part 35 is amended as fol- 
lows: 


§ 35.702 [Amended] 


1. By deleting the fifth sentence of 
§35.702(e) which reads, “Outputs 
under two program elements are spe- 
cifically required, namely, the inven- 
tory of open dumps and movement 
toward development of a hazardous 
waste program.” 


2. By revising § 35.704 to read as fol- 
lows: 


§ 35.704 Eligibility for funding. 


(a) General. Grants will be awarded 
to a State only if the State has sub- 
mitted a work program under section 
35.718 as part of its grant application, 
and the work program meets the re- 
quirements of this chapter and is ap- 
proved by the Regional Administrator. 

(b) For solid waste plan development 
and implementation § 35.722(a)). (1) 
The Governor shall designate a single 
State agency to carry out the work 
program or coordinate distribution of 
funds and work responsibilities among 
State and substate entities. 

(2) Funds shall be allocated within 
the State only to the agency or agen- 
cies (State or substate) identified 
under section 4006 of the Act and part 
255 of this chapter. For fiscal year 
1978, in States where the agency iden- 
tification process under part 255 is not 
complete, such funds shall be allo- 
cated te the agency or agencies which 
the Governor (with the Regional Ad- 
ministretor’s concurrence) determines 
are most appropriate to undertake the 
work elements in view of the require- 
ments of part 255. This determination 
by the Governor is not required where 
the Regional Administrator deter- 
mines that an agency has explicit au- 
thority under State law to carry out 
these responsibilities. 

(3) Funds for rural communities as- 
sistance will be allocated by the State 
only to entities eligible under § 35.734. 

(4) Grants to States and substate 
agencies for certain implementation 
activities under section 4008(a)(2) of 
the Act will be awarded only for activi- 
ties which are certified by the State to 
be consistent with the plan developed 
under part 256 of this chapter and the 
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State’s work program under § 35.718. 
Further eligibility criteria are set 
forth in § 35.732. 

(c) For hazardous waste program de- 
velopment and implementation 
§ 35.722(b)). Grants will be awarded to 
the lead agency designated under 
§ 250.72(a)(1) (vi) of this chapter. 


3. By adding a new § 35.706-2 to read 
as follows: 


§ 35.706-2 Hazardous waste management 
program development and implementa- 
tion. 


(a) Sums which the Administrator 
determines will be available in each 
fiscal year for grants under section 
3011 of the Act will be allotted among 
all States on the basis of the following 
factors and weightings of factors, 
except that no State shall receive an 
allotment of less than one-half of one 
percent of the sums available: 

(1) The ratio that the population in 
each State bears to the population in 
all States (40 percent); 

(2) The ratio that the amount of 
hazardous waste generated in each 
State bears to the amount of hazard- 
ous waste generated in all States (40 
percent); 

(3) The ratio that the number of 
generators of hazardous waste in each 
State bears to the number of gener- 
ators of hazardous waste in all States 
(15 percent); and 

(4) The ratio the land area of each 
State bears to the land area of all 
States (5 percent). 

(b) The allotment ratios developed 
using paragraph (a) of this section are 
as follows: 


TABLE I 





State Allotment 


ratios 





Alabama 
Alaska 
Arizona 
Arkansas. 
California 
Colorado 
Connecticut 
Delaware 


0.01948 
00861 
01268 
00676 
07917 
.01014 
01194 
.00500 
.00500 
.02599 
01704 
00500 
.00554 
.04678 
03080 
.00934 
00885 
01734 
.03280 
-00500 
01365 
02129 
04096 
01201 
00684 
01560 
00574 
00501 
00500 
00500 
.02977 
00500 
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. Indiana 
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. Kentucky 
. Louisiana 
. Maine 
. Maryland 




















. Mississippi 
26. Missouri 
27. Montana 
28. Nebraska 
29. Nevada 
30. New Hampshire 
31. New Jersey 
32. New Mexico 
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TaBLE I—Continued 





State Allotment 


ratios 





33. New York 
34. North Carolina. 
35. North Dakota 
36. Ohio 
37. Oklahoma 
38. Oregon 
39. Pennsylvania 
40. Rhode Island 
41. South Carolina. 
42. South Dakota 


05608 
.01963 









































46. Vermont 
47. Virginia. 
48. Washington 
49. West Virginia 
50. Wisconsin 
51. Wyoming 
52. American Samoa 
53. Guam 
54. Puerto Rico 

55. Northern Mariana Islands 
56. Virgin Islands 



































4. By redesignating existing para- 
graph (c) of §35.710 as subparagraph 
(c)(1) and adding a new subparagraph 
(2) to read as follows: 


§ 35.710 Grant amount. 


(o)4a) **= 

(2) For hazardous waste manage- 
ment program grant funds, the Ad- 
ministrator may, subject to the limita- 
tions contained in Appropriations 
Acts, use part or all of the funds from 
the following sources to meet the costs 
of a required Federal program in any 
State which has not applied for or 
which has been denied full or interim 
authorization: 

(i) Unobligated grant funds remain- 
ing after negotiation with States in a 
region; 

(ii) Funds for which no grant appli- 
cation has been received from the 
State by August 1 of each year; and 

(iii) Unobligated grant funds remain- 
ing after negotiation with a State 
which has applied for or been granted 
partial authorization. 

5. By revising § 35.714 to read as fol- 
lows: 


§ 35.714 Federal share. 


(a) For solid waste planning and im- 
plementation activities under Section 
35.722(a). The Federal share for solid 
waste planning and implementation 
activities under §35.722(a) shall not 
exceed 75 percent of total allowable 
work program costs, except that the 
Regional Administrator may award up 
to 100 percent of allowable costs of 
conducting the inventory of open 
dumps under the work element in sec- 
tions 35.722(a)(2) and 35.730-1. 

(b) For hazardous waste program de- 
velopment and implementation activi- 


ties under Section 35.772(b). The Fed-' 
eral share of hazardous waste program 
development and implementation ac- 
tivities under section 35.722(b) shall 
not exceed: 

(1) For fiscal years 1979, 1980, and 
1981, 100 percent of the allowable 
work program costs of development of 
a fully authorized hazardous waste 
program, and 75 percent of all other 
work program costs. The Regional Ad- 
ministrator shall determine which 
costs are associated with program de- 
velopment. 

(2) For fiscal year 1982 and subse- 
quent fiscal years, 75 percent of the al- 
lowable work program costs. 

6. By revision §35.722(aX(3) and 
adding a new (b) (11), (12), and (13) to 
read as follows: 


§ 35.722 Program elements. 

(a) ses 6 

(3) Hazardous waste management fa- 
cility site identification and assess- 
ment. 


+ * os 


im)? *2 

(11) Development and implementa- 
tion of emergency response systems. 

(12) Notification activities under sec- 
tion 3010 of the Act. 

(13) Implementation and operation 
of waste exchange programs. 


7. By revising § 35.726 to read as fol- 
lows: 


§ 35.726 Public participation. 


The State work program, and any 
other program or project for which as- 
sistance is sought under these regula- 
tions, shall be the subject of public 
participation which is consistent with 
part 25 of this chapter (or, until the 
effective date of part 25, with part 249 
of this chapter). The State must also 
afford an opportunity for substate in- 
volvement in work program develop- 
ment in accordance with § 35.720. Each 
State work program or other project 
application shall contain a work ele- 
ment for public participation which 
will include the following: Identifica- 
tion of staff and budget resources to 
be devoted to public participation, a 
proposed schedule of public participa- 
tion activities according to the major 
points in the work program, types of 
consultation and information mecha- 
nisms to be used, the segments of the 
public targeted for involvement, and 
in the case of State programs, provi- 
sions for the preparation of a sum- 
mary of public participation (including 
agency response to public input) to be 
available to the public and to EPA at 
the time of the end-of-year review re- 
quired by § 35.744(b). 
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§ 35.730-2 [deleted]. 


8. By deleting § 35.730-2 as follows: 
9. By revising § 35.738-2 to read as 
follows: 


§ 35.738-2 Maintenance of effort. 


(a) For solid waste plan development 
and implementation (Section 
35.722(a)). No State will be eligible to 
receive any grant for activities under 
the work elements in § 35.722(a) (solid 
waste plan development and imple- 
mentation) during any fiscal year 
when its expenditures of non-Federal 
funds for other nonrecurrent expendi- 
tures for such activities will be less 
than its expenditures were for such ac- 
tivities during fiscal year 1975, except 
that such funds may be reduced by an 
amount equal to their proportionate 
share of any general reduction of 


State spending ordered by the Gover- * 


nor or legislature of such State. 

(b) For hazardous waste program de- 
velopment and implementation (sec- 
tion 35.722(b)). 
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(1) No State will be eligible to re- 
ceive any grant in fiscal year 1979, 
1980, or 1981 for activities under the 
work elements in §35.722(b) (hazard- 
ous waste program development and 
implementation) when its expendi- 
tures of non-Federal funds for other 
than nonrecurrent expenditures for 
such activities will be less than its ex- 
penditures were for such activities 
during fiscal year 1977, except that 
such funds may be reduced by an 
amount equal to their proportionate 
share of any general reduction of 
State spending ordered by the Gover- 
nor or legislature of such State. 

10. By adding new §§35.738-4, 
35.738-5, and 35.738-6 to read as fol- 
lows: 


§ 35.738-4 Letter of intent. 


No State will be eligible to receive 
any grant for activities under the work 
elements in section 35.722(b) (hazard- 
ous waste program development and 
implementation) unless the Governor 
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or his designee submits a letter affirm- 
ing the State’s intent to seek authori- 
zation under 40 CFR part 250 subpart 
F or conduct the notification activities 
required by 40 CFR part 250 subpart 
G. This letter may be submitted as 
part of a State’s initial hazardous 
waste program development and im- 
plementation grant application. 


§ 35.738-5 Partial authorization. 


During the 2-year period that inter- 
im authorization is available under 
§ 250.73 of this chapter, grants will be 
awarded only for development and im- 
plementation of interim or fully au- . 
thorized hazardous waste programs. 


§ 35.738-6 State/EPA agreement. 
Beginning in fiscal year 1980, State 
programs funded under the Act will be 


part of the State/EPA agreement, and 
the State/EPA agreement must be 
completed before grant award. 


{FR Doc. 78-26931 Filed 9-22-78; 8:45 am] 
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